
For example, Walter Merricks – the chief ombudsman in the Financial Ombudsman Service – has
highlighted the unfairness of some CMCs raising their clients’ hopes unrealistically, and the need for
claims handlers to be much more upfront about their processes and fees.

This led to the announcement on 22 March 2001 by the Lord Chancellor that CMCs will be brought
within statutory regulation when the government introduces legislation to implement the Clementi
reforms. Lord Falconer criticised “high-pressure selling, sharp practices and targeting of vulnerable
people” and described CMCs as “a major driver in fuelling the perceptions of a compensation culture”.

The door is left open for the Claims Standards Council to have a future role. While criticising CMCs
for their lack of commitment to clean up their act, the Lord Chancellor has praised the Council’s hard
work and suggested that it can still play an important role in closing the regulatory gap. It could even
be a candidate for the role of the new regulator.

Why was self-regulation rejected?
Self-regulation has generally fallen out of favour, and statutory regulation is now widespread.
Witness the replacement of the financial self-regulatory organisations such as the Personal
Investment Authority, the Securities and Futures Authority and the Investment Management
Regulatory Organisation by the statutory authority, the FSA. This trend in favour of external control
mechanisms is further confirmed by the recent Clementi review of legal services and the Morris
review of the actuarial profession. 

One problem is the financial and organisational cost of compliance, including the expense of drawing
up new training programmes, corporate policies and internal procedures. As long as regulation
remains voluntary or internal, CMCs will commercially want to do as little as possible by way of
compliance in order to save money and retain a competitive edge. The Lord Chancellor intends to
introduce a new ‘watertight statutory regulatory mechanism’ for CMCs. Even statutory regulation is
far from watertight, but in the meantime consumers should proceed with caution.
Clare Hitchcock is a Commercial Litigation Partner at Kennedys.

Clare Hitchcock
London
c.hitchcock@kennedys-law..com
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Anxiety pays
A new chapter in the story of asbestos litigation.
The High Court has been considering
whether there should be compensation
for negligent exposure to asbestos
when this has caused no physical or
recognised psychological condition but
where the claimants have experienced
anxiety about the risk of further injury.

In Grieves v FT Everard & Sons (LTL
16/02/05), Mr Justice Holland was looking at
the cases of 10 claimants, each of whom
displayed radiological evidence of asbestos
pleural plaques. These plaques
were caused by their occupational
exposure to asbestos fibres due to
the defendants’ negligence.
Although the claimants were free
from any respiratory or other
physical symptoms, the judge
decided that they were still
entitled to be compensated for
their injuries. 

On behalf of the claimants, it was
argued that symptom-free pleural
plaques constituted a ‘disease’; it
was said that the formation of the
plaques should be considered
alongside concomitant factors,
including the risk of further and
more significant disease or injury
and the anxiety engendered by
that risk. 

Earlier decided cases
Three similar asbestosis cases came before the
High Court in the 1980s and have remained
unchallenged since. Two of the three predated
the introduction of provisional damages. In each
case, the defendant argued that a claimant who
is free from symptoms should not, as a matter of
principle, be awarded damages. All three trial
judges overcame this argument by relying on the
perceived anxiety of the claimant about the risk
of further injury. 
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None of these cases had gone to the Court of
Appeal – doubtless, the defendants avoided the
expense of appealing because of the modest
sums awarded – and so, although persuasive,
they were not binding on Mr Justice Holland. In
the 1980s, it could not be anticipated that there
would be the number of pleural plaque cases that
are seen today nor could it be foreseen that the
average size of current awards would be so high. 

What is ‘injury’?
The defendants’ principal argument was that
pleural plaques cannot be regarded as a ‘disease’
and that, in any event, they give rise to no physical
impairment. Although pleural plaques amount to
scarring of the lungs, they have no impact upon
bodily function. The defendants also argued that
anxiety engendered by the risk of further injury is
not, as a matter of law, something which may be
compensated; it cannot contribute to ‘damage’ so
as to found a claim. 

Mr Justice Holland said that “damage” or “injury”
in these cases was: “the permanent physical
penetration of the chest by asbestos fibres to
such an extent as to give rise to:
(a) the actual development of pleural plaques;
(b) the possible future onset of symptoms, even

of a terminal condition; and
(c) consequent, potentially continuing anxiety”.

He agreed that pleural plaques could not, in
themselves, be categorised as a “disease” or

“impairment of physical condition” but, relying
on Cartledge v Jopling (1963) AC 758, he found
that “anxiety engendered by tortiously inflicted
physiological damage can properly contribute to
damage or injury so as to complete the
foundation of a cause of action”. On this basis,
he decided the cases in favour of the claimants. 

Low awards
The insurance industry can take little comfort
from Mr Justice Holland’s findings on liability; but
there is some consolation in his findings on
quantum. For those claimants claiming
provisional damages, the judge considered
general damages for pain and suffering to be
worth between £3,500 and £4,000. 

For those claiming damages on a full and final
basis, where the anticipated risk of further injury
was low, he refused to follow the approach to
assessment taken by county courts, which have
commonly been making awards starting at
around £12,500; he considered a bracket of
£6,000 to £7,000 to be more realistic. 

It should be noted that this decision is the
subject of an appeal.

Kieron West
Brentwood
k.west@kennedys-law..com

New regulations about working at height.

Climbing high
On 17 March, the Health and Safety
Commission announced that the
new Work at Height Regulations
were to be laid before parliament.
The regulations came into force on
6 April 2005.

This step follows a lengthy consultation process,
which has involved both a substantive consultation
exercise, and a shorter one on whether to retain
the rule that measures providing protection from
falls only applied to construction work above two
metres from the ground.

2m rule
The most significant point in the new regulations
is the decision not to retain what was known as
‘the 2m rule’; the new rules will apply to ‘all work
at height where there is a risk of a fall liable to
cause personal injury’.

It is clear that there will be many questions
about ‘work at height’ and about whether
‘there is a risk of a fall liable to cause personal
injury’; these terms are capable of wide
definition and their application will vary from
one situation to the next, depending on
particular circumstances.

Briefing
Kennedys will very soon be providing a full
briefing on the effect of the detailed regulations
and the schedules attached to it.

In the meantime, it should be noted that there is
now a need to implement the following advice:

• avoid working from height where possible;

• where this is not possible, try to mitigate the
effect of any potential fall;

• plan the work, ensure that there is clear
evidence of the plan in a proper record and
that the plan is available to those actually
doing the work; 

• ensure workers are trained so that they are
competent to undertake the work – and
make sure that the training is suitable,
effective and recorded;

• use suitable and effective equipment.

Sean Elson
London
s.elson@kennedys-law.com
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